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(1) The Commission’s authority or
discretion to provide or refuse to pro-
vide access to, or copies of, nonpublic
information in its possession in accord-
ance with such other authority or dis-
cretion as the Commission possesses by
statute, rule or regulation; or

(2) The Commission’s responsibilities
under the Privacy Act of 1974 (5 U.S.C.
552a), or the Right to Financial Pri-
vacy Act of 1978 (12 U.S.C. 3401-22) as
limited by section 21(h) of the Act.

[58 FR 52419, Oct. 8, 1993]

§240.31 Section 31 transaction fees.

(a) Definitions. For the purpose of this
section, the following definitions shall
apply:

(1) Assessment charge means the
amount owed by a covered SRO for a
covered round turn transaction pursu-
ant to section 31(d) of the Act (15
U.S.C. 78ee(d)).

(2) Billing period means, for a single
calendar year:

(i) January 1 through August 31
(“‘billing period 1’°); or

(ii) September 1 through December 31
(“*billing period 2°’).

(3) Charge date means the date on
which a covered sale or covered round
turn transaction occurs for purposes of
determining the liability of a covered
SRO pursuant to section 31 of the Act
(15 U.S.C. 78ee). The charge date is:

(i) The settlement date, with respect
to any covered sale (other than a cov-
ered sale resulting from the exercise of
an option settled by physical delivery
or from the maturation of a security
future settled by physical delivery) or
covered round turn transaction that a
covered SRO is required to report to
the Commission based on data that the
covered SRO receives from a des-
ignated clearing agency;

(i) The exercise date, with respect to
a covered sale resulting from the exer-
cise of an option settled by physical de-
livery;

(iii) The maturity date, with respect
to a covered sale resulting from the
maturation of a security future settled
by physical delivery; and

(iv) The trade date, with respect to
all other covered sales and covered
round turn transactions.

(4) Covered association means any na-
tional securities association by or
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through any member of which covered
sales or covered round turn trans-
actions occur otherwise than on a na-
tional securities exchange.

(5) Covered exchange means any na-
tional securities exchange on which
covered sales or covered round turn
transactions occur.

(6) Covered sale means a sale of a se-
curity, other than an exempt sale or a
sale of a security future, occurring on
a national securities exchange or by or
through any member of a national se-
curities association otherwise than on
a national securities exchange.

(7) Covered round turn transaction
means a round turn transaction in a se-
curity future, other than a round turn
transaction in a future on a narrow-
based security index, occurring on a
national securities exchange or by or
through a member of a national securi-
ties association otherwise than on a
national securities exchange.

(8) Covered SRO means a covered ex-
change or covered association.

(9) Designated clearing agency means a
clearing agency registered under sec-
tion 17A of the Act (15 U.S.C. 78g-1)
that clears and settles covered sales or
covered round turn transactions.

(10) Due date means:

(i) March 15, with respect to the
amounts owed by covered SROs under
section 31 of the Act (15 U.S.C. 78ee) for
covered sales and covered round turn
transactions having a charge date in
billing period 2; and

(ii) September 30, with respect to the
amounts owed by covered SROs under
section 31 of the Act (15 U.S.C. 78ee) for
covered sales and covered round turn
transactions having a charge date in
billing period 1.

(11) Exempt sale means:

(i) Any sale of a security offered pur-
suant to an effective registration state-
ment under the Securities Act of 1933
(except a sale of a put or call option
issued by the Options Clearing Cor-
poration) or offered in accordance with
an exemption from registration af-
forded by section 3(a) or 3(b) of the Se-
curities Act of 1933 (15 U.S.C. 77c(a) or
77c(b)), or a rule thereunder;

(ii) Any sale of a security by an
issuer not involving any public offering
within the meaning of section 4(2) of
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the Securities Act of 1933 (15 U.S.C.
77d(2));

(iii) Any sale of a security pursuant
to and in consummation of a tender or
exchange offer;

(iv) Any sale of a security upon the
exercise of a warrant or right (except a
put or call), or upon the conversion of
a convertible security;

(v) Any sale of a security that is exe-
cuted outside the United States and is
not reported, or required to be re-
ported, to a transaction reporting asso-
ciation as defined in §242.600 of this
chapter and any approved plan filed
thereunder;

(vi) Any sale of an option on a secu-
rity index (including both a narrow-
based security index and a non-narrow-
based security index);

(vii) Any sale of a bond, debenture, or
other evidence of indebtedness; and

(viii) Any recognized riskless prin-
cipal sale.

(12) Fee rate means the fee rate appli-
cable to covered sales under section
31(b) or (c) of the Act (15 U.S.C. 78ee(b)
or (c)), as adjusted from time to time
by the Commission pursuant to section
31(j) of the Act (15 U.S.C. 78ee(j)).

(13) Narrow-based security index means
the same as in section 3(a)(55)(B) and
(C) of the Act (15 U.S.C. 78c(a)(55)(B)
and (C)).

(14) Recognized riskless principal sale
means a sale of a security where all of
the following conditions are satisfied:

(i) A broker-dealer receives from a
customer an order to buy (sell) a secu-
rity;

(ii) The broker-dealer engages in two
contemporaneous  offsetting trans-
actions as principal, one in which the
broker-dealer buys (sells) the security
from (to) a third party and the other in
which the broker-dealer sells (buys) the
security to (from) the customer; and

(iii) The Commission, pursuant to
section 19(b)(2) of the Act (15 U.S.C.
78s(b)(2)), has approved a proposed rule
change submitted by the covered SRO
on which the second of the two contem-
poraneous offsetting transactions oc-
curs that permits that transaction to
be reported as riskless.

(15) Round turn transaction in a secu-
rity future means one purchase and one
sale of a contract of sale for future de-
livery.

§240.31

(16) Physical delivery exchange-traded
option means a securities option that is
listed and registered on a national se-
curities exchange and settled by the
physical delivery of the underlying se-
curities.

(17) Section 31 bill means the bill sent
by the Commission to a covered SRO
pursuant to section 31 of the Act (15
U.S.C. 78ee) showing the total amount
due from the covered SRO for the bill-
ing period, as calculated by the Com-
mission based on the data submitted by
the covered SRO in its Form R31
(8249.11 of this chapter) submissions for
the months of the billing period.

(18) Trade reporting system means an
automated facility operated by a cov-
ered SRO used to collect or compare
trade data.

(b) Reporting of covered sales and cov-
ered round turn transactions. (1) Each
covered SRO shall submit a completed
Form R31 (§249.11 of this chapter) to
the Commission within ten business
days after the end of each month.

(2) A covered exchange shall provide
on Form R31 the following data on cov-
ered sales and covered round turn
transactions occurring on that ex-
change and having a charge date in
that month:

(i) The aggregate dollar amount of
covered sales that it reported to a des-
ignated clearing agency, as reflected in
the data provided by the designated
clearing agency;

(if) The aggregate dollar amount of
covered sales resulting from the exer-
cise of physical delivery exchange-trad-
ed options or from matured security fu-
tures, as reflected in the data provided
by a designated clearing agency that
clears and settles options or security
futures;

(iii) The aggregate dollar amount of
covered sales that it captured in a
trade reporting system but did not re-
port to a designated clearing agency;

(iv) The aggregate dollar amount of
covered sales that it neither captured
in a trade reporting system nor re-
ported to a designated clearing agency;
and

(v) The total number of covered
round turn transactions that it re-
ported to a designated clearing agency,
as reflected in the data provided by the
designated clearing agency.
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(3) A covered association shall pro-
vide on Form R31 the following data on
covered sales and covered round turn
transactions occurring by or through
any member of such association other-
wise than on a national securities ex-
change and having a charge date in
that month:

(i) The aggregate dollar amount of
covered sales that it captured in a
trade reporting system;

(if) The aggregate dollar amount of
covered sales that it did not capture in
a trade reporting system; and

(iii) The total number of covered
round turn transactions that it re-
ported to a designated clearing agency,
as reflected in the data provided by the
designated clearing agency.

(4) Duties of designated clearing agen-
cy. (i) A designated clearing agency
shall provide a covered SRO, upon re-
quest, the data in its possession needed
by the covered SRO to complete Part |
of Form R31 (§249.11 of this chapter).

(i) If a covered exchange trades
physical delivery exchange-traded op-
tions or security futures that settle by
physical delivery of the underlying se-
curities, the designated clearing agen-
cy that clears and settles such trans-
actions shall provide that covered ex-
change with the data in its possession
relating to the covered sales resulting
from the exercise of such options or
from the matured security futures. If,
during a particular month, the des-
ignated clearing agency cannot deter-
mine the covered exchange on which
the options or security futures origi-
nally were traded, the designated clear-
ing agency shall assign covered sales
resulting from exercises or matura-
tions as follows. To provide Form R31
data to the covered exchange for a par-
ticular month, the designated clearing
agency shall:

(A) Calculate the aggregate dollar
amount of all covered sales in the pre-
vious calendar month resulting from
exercises and maturations, respec-
tively, occurring on all covered ex-
changes for which it clears and settles
transactions;

(B) Calculate, for the previous cal-
endar month, the aggregate dollar
amount of covered sales of physical de-
livery exchange-traded options occur-
ring on each covered exchange for
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which it clears and settles trans-
actions, and the aggregate dollar
amount of covered sales of physical de-
livery exchange-traded options occur-
ring on all such exchanges collectively;

(C) Calculate, for the previous cal-
endar month, the total number of cov-
ered round turn transactions in secu-
rity futures that settle by physical de-
livery that occurred on each covered
exchange for which it clears and settles
transactions, and the total number of
covered round turn transactions in se-
curity futures that settle by physical
delivery that occurred on all such ex-
changes collectively;

(D) Determine for the previous cal-
endar month each covered exchange’s
percentage of the total dollar volume
of physical delivery exchange-traded
options (‘“‘exercise percentage’”) and
each covered exchange’s percentage of
the total number of covered round turn
transactions in security futures that
settle by physical delivery (‘“‘matura-
tion percentage”); and

(E) In the current month, assign to
each covered exchange for which it
clears and settles covered sales the ex-
ercise percentage of the aggregate dol-
lar amount of covered sales on all cov-
ered exchanges resulting from the exer-
cise of physical delivery exchange-trad-
ed options and the maturation percent-
age of all covered sales on all covered
exchanges resulting from the matura-
tion of security futures that settle by
physical delivery.

(5) A covered SRO shall provide in
Part | of Form R31 only the data sup-
plied to it by a designated clearing
agency.

(c) Calculation and billing of section 31
fees. (1) The amount due from a covered
SRO for a billing period, as reflected in
its Section 31 bill, shall be the sum of
the monthly amounts due for each
month in the billing period.

(2) The monthly amount due from a
covered SRO shall equal:

(i) The aggregate dollar amount of its
covered sales that have a charge date
in that month, times the fee rate; plus

(ii) The total number of its covered
round turn transactions that have a
charge date in that month, times the
assessment charge.

(3) By the due date, each covered
SRO shall pay the Commission, either
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directly or through a designated clear-
ing agency acting as agent, the entire
amount due for the billing period, as
reflected in its Section 31 bill.

[69 FR 41078, July 7, 2004, as amended at 70
FR 37619, June 29, 2005]

§240.31T Temporary rule regarding
fiscal year 2004.

(a) Definitions. (1) For the purpose of
this section, the following definitions
shall apply:

(i) FY2004 adjustment amount means
the FY2004 recalculated amount minus
the FY2004 prepayment amount.

(ii) FY2004 prepayment amount means
the total dollar amount of fees and as-
sessments paid by a covered SRO pur-
suant to the March 15, 2004, due date
for covered sales and covered round
turn transactions having a charge date
between September 1, 2003, and Decem-
ber 31, 2003, inclusive.

(iii) FY2004 recalculated amount means
the total dollar amount of fees and as-
sessments owed by a covered SRO for
covered sales and covered round turn
transactions having a charge date be-
tween September 1, 2003, and December
31, 2003, inclusive, as calculated by the
Commission based on the data sub-
mitted by the covered SRO in its Form
R31 (8249.11 of this chapter) submis-
sions for September 2003, October 2003,
November 2003, and December 2003, and
indicated on a Section 31 bill for these
months.

(2) Any term used in this section that
is defined in §240.30(a) of this chapter
shall have the same meaning as in
§240.30(a) of this chapter.

(b) By August 13, 2004, each covered
SRO shall submit to the Commission a
completed Form R31 for each of the
months September 2003 to June 2004,
inclusive.

(c) If the FY2004 adjustment amount
of a covered SRO is a positive number,
the covered SRO shall include the
FY2004 adjustment amount with the
payment for its next Section 31 bill.

(d) If the FY2004 adjustment amount
is a negative number, the Commission
shall credit the FY2004 adjustment
amount to the covered SRO’s next Sec-
tion 31 bill.

(e) Notwithstanding paragraph
(@)(1)(iii) of this section, any covered
exchange that as of August 2003 was

§240.36a1-2

calculating its Section 31 fees based on
the trade date of its covered sales shall
not include on its September 2003 Form
R31 data for any covered sale having a
trade date before September 1, 2003.

(f) This temporary section shall ex-
pire on January 1, 2005.

[69 FR 41080, July 7, 2004]

§240.36al-1 Exemption from Section 7
for OTC derivatives dealers.

PRELIMINARY NOTE: OTC derivatives deal-
ers are a special class of broker-dealers that
are exempt from certain broker-dealer re-
quirements, including membership in a self-
regulatory organization (§240.15b9-2), regular
broker-dealer margin rules (§240.36al-1), and
application of the Securities Investor Pro-
tection Act of 1970 (§240.36al-2). OTC deriva-
tive dealers are subject to special require-
ments, including limitations on the scope of
their securities activities (§240.15a-1), speci-
fied internal risk management control sys-
tems (§240.15c3-4), recordkeeping obligations
(§240.17a-3(a)(10)), and reporting responsibil-
ities (§240.17a-12). They are also subject to
alternative net capital treatment (§240.15c3-

1(2)(®))-

(a) Except as otherwise provided in
paragraph (b) of this section, trans-
actions involving the extension of cred-
it by an OTC derivatives dealer shall be
exempt from the provisions of section
7(c) of the Act (15 U.S.C. 78g(c)), pro-
vided that the OTC derivatives dealer
complies with Section 7(d) of the Act
(15 U.S.C. 78g(d)).

(b) The exemption provided under
paragraph (a) of this section shall not
apply to extensions of credit made di-
rectly by a registered broker or dealer
(other than an OTC derivatives dealer)
in connection with transactions in eli-
gible OTC derivative instruments for
which an OTC derivatives dealer acts
as counterparty.

[63 FR 59404, Nov. 3, 1998]

§240.36a1-2 Exemption from SIPA for
OTC derivatives dealers.

PRELIMINARY NOTE: OTC derivatives deal-
ers are a special class of broker-dealers that
are exempt from certain broker-dealer re-
quirements, including membership in a self-
regulatory organization (§240.15b9-2), regular
broker-dealer margin rules (§240.36al-1), and
application of the Securities Investor Pro-
tection Act of 1970 (§240.36al-2). OTC deriva-
tive dealers are subject to special require-
ments, including limitations on the scope of
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